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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, AJS 
   ADDITIONAL DISTRICT JUDGE, 
   SONITPUR, TEZPUR 
 
 

MONEY APPEAL NO. 02 OF 2017 
(Arising out of Money Suit No.04/12)  

 
 

(i) Sri Lalit Basumatary 
(ii) Sri Bijoy Basumatary 
(iii) Sri Gopi Daimary 
(iv) Sri Mayaram Basumatary 

                               …………Appellants 
-VERSUS- 

 
   

Sri Bhrigu Ram Basumtary 
                                     ………. Respondent  

 
 

A P P E A R A N C E 
 

For the Appellant :           Sri J.K. Baishya,  Advocate  

For the respondent :            Sri J. Sundi , Advocate 

   

  Date of Argument :  23-10-2017 

 

 Date of Judgment :  13-11-2017 

 

      JUDGEMENT  

1.                 This appeal has been preferred by the appellants/plaintiffs 

Sri Lalti Basumatary, Sri Bijoy Basumatary, Sri Gopi Daimary and Sri 

Mayaram Basumatary against the judgment and decree dated                  

20-03-2017, passed by Smti Munmun B. Sarma, Ld. Civil Judge, 

Sonitpur, Tezpur, in Money Suit No. 04/2012 decreeing the suit of the 

plaintiff/respondent and holding that the plaintiff/respondent is 

entitled to decree against the defendants/appellants for 

Rs.2,05,000.00 (Rupees two lakhs five thousand) only as 

compensation for damages with cost of the suit.    
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2.                The appellants/plaintiffs, being highly aggrieved by the 

said   judgment and decree dated 20-03-2017, passed in Money Suit                  

No. 04/2012, has filed this appeal on the following amongst other 

grounds:- 

   GROUNDS 

(i) That the impugned decree and judgment are contrary 

to facts and materials on records against law and all 

considerations of equity and justice.  

(ii) That the Ld. Civil Judge, Sonitpur, Tezpur, has failed 

to appreciate the pleadings, issues and evidence of 

the parties in their proper perspective and arrived at 

wrong findings in decreeing claim of the 

plaintiff/respondents beyond their pleadings and 

misconstruing and/or misconceiving the 

plaintiff/respondent’s claim, pleadings of the parties 

and oral and documentary evidence and law involved 

in the same.  

(iii) That in deciding the issues No.2 and 3 the Ld. Trial 

Court failed to consider the complaint petition dated 

06-09-2010 (corresponding to Rangapara PS case 

No.1747/2010) which was instituted by one Lohit 

Basumatary in as much as that in Writ petition (Civil) 

No.5944/2010 filed by the present respondent Bhrigu 

Ram Basumatary before the Hon’ble Gauhati High 

Court for issuance of a writ in the nature of certiorari 

and/or Mandamus to recall/revoke/cancel the 

termination of service of the write petitioner (i.e. 

Bhrigu Ram Basumatary) as well as the order passed 

by the Block Elementary Education Officer, Balipara 

Fact of the case 

3.                   The case of the respndent’s in brief is that the 

respondent/plaintiff Bhriguram Basumatary was the Headmaster of 

Shivaram Boro L.P. School at Village No.3, Geruajuli, district Sonitpur. 

He was the found teacher of the school being appointed by the 

Managing Committee of the school at a monthly salary of Rs.250.00 

(Rupees two hundred fifty) only. The Managing Committee used to 
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give Rs.100.00 (Rupees one hundred) per month in cash and 

deducted Rs.150.00 (Rupees one hundred fifty) only per month for 

value of 16 bighas of land proposed to be given to Bhriguram 

Basumatary.    The total value of the 16 bighas of land was fixed at 

Rs.7,500.00. The land was a forest reserve land and was free from 

occupation by others. A sum of Rs. Rs.6,000.00 (Rupees six 

thousand) was deducted from his salary from  the month of January 

1990 to April, 1994 in 40 months by the Managing Committee. 

Bhriguram Basumatary was asked to pay Rs.1,500.00 (Rupees one 

thousand five hundred) only in cash as remaining value of the said 16 

bighas of land. A stamped deed of sale was executed by one Sri 

Robin Basumatary who was a leading man of village and was also 

president of Managing Committee of the school. The Managiong 

Commiottee used to pay Rs.250.00 (Rupees two hundred fifty) only 

per month from April, 1994 till the school became aided L.P. School in 

2004. Thereafter from April, 2005 he received Rs.1,000.00 (Rupees 

one thousand) per month as remuneration for service rendered in the 

school.  

4.     It is further alleged that Sri Mayaram Basumatary, Sri 

Gopi Daimari along with President Lohit Basumatary, with various 

false allegations and ousted him from the school and not allowed him 

to enter into the school since 19-11-2009. On 21-07-2010 at about           

7 p.m. when the respondent Bhriguram was in his house at village 

No.3, Geruajuli, some miscreants led by Mayaram Basumatary Limbu 

Basumaary, Durga Basumatary and Niranjoy Basumatary came and 

assaulted him with axe, dao and lathi causing injuries on his head, 

nose, eye, neck, leg and hand and also caused lacerated injury on the 

left leg. Sri Lohit Basumatary filed a complaint petition on 06-09-10 

against respondent Bhriguram Basumatary alleging that while he was 

serving as Headmaster of No.3 Geruajuli L.P. School had 

misappropriated 5 quintals of rice and cash amount of Rs.18,000.00 

(Rupees eighteen thousand) from January, 2009 till 06-02-10 which 

were provided for mid-day meal for the students of the school.      

5.     The Ld. Civil Judge, Sonitpur, Tezpur after hearing the 

parties framed as many as seven issues as follows : 

(1) Whether there is any cause of action for the suit? 
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(2) Whether the suit is maintainable in its present form ? 

(3) Whether the suit is bad for non-joinder of necessary 

parties? 

(4) Whether the criminal prosecution of defendant No.1 

against the plaintiff corresponding to G.R. case 

No.1747/2010 was instituted with malicious intention to 

harm the plaintiff both in body or mind or not ? 

(5) Whether the plaintiff is entitled to any relief or reliefs ? 

(6) Whether the defendants are liable to pay the 

compensation jointly and severally ? 

(7) To what other relief or relieves the parties are entitled   

to    ? 

6.     The Learned Civil Judge, Sonitpur, after having 

recorded her findings in all the issues, came to the conclusion that 

the respondent/plaintiff is entitled to decree against the petitioner/ 

defendants for Rs.2,05,000.00 (Rupees two lakhs five thousand)) only 

as compensation for damages and the plaintiff was also entitled to 

the cost of the suit.  

7.                    Respondent/Plaintiff side examined evidence of Sri 

Bhrigu Ram Basumatary as PW1, Sri Siba Ram Basumatary as PW2 

and Sri Gajen Boro as PW3. The defendant’s sides also examined Sri 

Maya Ram Basumatary as DW1 and Sri Gopi Daimary as DW2.  

ARGUMENT 

8.                     Ld. counsel for the appellant side has submitted that 

although from the FIR it reveals that Lahit Basumatary had lodged 

the FIR but Money Suit No.4/12 was filed against Lalit Basumatary 

and three others. He has argued that the case against Lalit 

Basumatary is having no foundation for initiation of suit for damage 

for malicious prosecution.  That apart he has submitted that the Ld. 

Trial Court has  erroneously interpreted the order of malicious dated 

19-11-11 passed in GR case No.1747/2010 (Rangapara PScase 

No.178/10). It is pointed out that the charge sheet was filed against 

Bhriguram Basumatary, the respondent/plaintiff  U/s.420/ 406/ 409/ 

427 of IPC. During the course of  investigation although the 

investigation officer had examined some witnesses but has not seized 

any documents to show prima facie materials for misappropriation 
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and as such due to the aforesaid reasons the accused/plaintiff 

respondent was discharged. It is further pointed out that the Ld. Trial 

Court has failed to appreciate the letter and spirit of order dated 19-

11-11 passed by the Ld. Magistrate discharging the accused. It is also 

pointed out that the appellant No.2, appellant No.3, appellant No.4 

were only shown as witnesses in the FIR and as such the Money Suit 

No.4/12 against  them is bad in law and not maintainable.  

9.     On the other hand, ld. counsel for the respondent has 

submitted that the Ld. Trial Court has rightly appreciated the matter 

on the basis of evidence on record and rightly decreed the suit and as 

such there is no requirement of interference by this Hon’ble Court.  

Point No.1. 

10.     Let me now scrutinize the available materials on record 

to decide as to whether the Ld. Trial Court has rightly passed the 

decree and as to whether there is any requirement of interference by 

this appellate court.  

DISCUSSION, DECISION AND REASONS FOR 

DECISION 

11.     Let me appreciate the available evidence on record to 

decide the point no.1. 

12.     Before going to the evidence adduced by the parties in 

Money Suit No.04/2012 one pertinent question arises which is to be 

discussed and decided as to whether the case against the appellant 

No.2 Bijoy Basumatary, appellant No.3 Gopi Daimary and appellant 

No.4 Mayaram Basumatary  is maintainable or not. 

13.    In the instant case it is evident from the material on 

record that G.R. case No.1747/10 was not disposed on full trial rather 

the accused was discharged as per Sec.239 of Cr.P.C. Perusal of FIR 

of the said case reveals that names of the appellant No.2, 3 and 4 

has shown as witnesses along with one Lankeswar Basumatary whom 

the respondent has not made party in the Money Suit. In the instant 

Money Suit the basis of the respondent/plaintiff is the FIR. So it is not 

understandable as to why the respondent/plaintiff had made 

appellant No.2, 3 and 4 as defendants in the Money Suit and as to 

why he has chosen not to proceed  against witness No.4 Lankeswar 
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Basumatary. In G.R. case No.1747/10 it is clear that the appellant 

No.2,3 and 4 have not filed or initiated any case against the 

respondent/plaintiff. They have also not adduced any evidence or 

have not filed any affidavit before the court of law alleging 

commission of offence by the informant/respondent/plaintiff. Anybody 

may enter the names of anybody in a complaint or FIR as witness 

and the same alone cannot make them liable for any action arising 

out of the said complaint or FIR.  

14.      Coming to the case of the appellant No.1, even if we 

ignore the submission of the Ld. counsel for the appellant regarding 

discrepancy of name of the appellant No.1 as Lalit Basumatary and or 

as Lohit Basumatary (in the FIR), we will find that the 

accused/respondent/plaintiff was not acquitted on the basis of the 

evidence on record. From the order dated 19-11-11 of G.R. Case 

No.1747/10 it reveals that the charge sheet was filed 

U/s.420/406/409/427 of IPC for alleged misappropriation of 5 qtl. of 

rice meant for Mid Day Meal and. Rs.18,000.00 (Rupees eighteen 

thousand) only which were allocated in the name of Gerguajuli L.P. 

School. It appears from the said order that the investigating officer 

has not seized any document to show prima facie that such rice and 

money was sanctioned towards the mid-day meal of the school nor 

there is any evidence of beneficiaries. It was also mentioned in the 

order of the Ld. Magistrate that although there was allegation that 

the accused had kept a cheque for Rs. 15,000.00 (Rupees fifteen 

thousand) sanctioned by the Deputy Commissioner but neither any 

cheque has been seized nor there is any evidence that money was 

sanctioned by the  Deputy Commissioner, Sonitpur for the said 

school. After going through the order dated 19-11-11 it is clear that 

the order of discharge was made by the Ld. Magistrate on the ground 

that investigating agency has failed to collect documentary evidence 

to prove the allegation of the FIR. Certainly, the investigation is not 

done by the informant rather by the police agency and there is no 

any evidence that the informant has concealed or withheld any 

necessary document in respect of the offence in question. The 

informant cannot be held liable in malicious prosecution due to lapse 

of the investigating agency. Although the plaintiff witnesses in the 
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form of PW1 Bhrigu Ram Basumatary, PW2 Siba Ram Basumatary, 

PW3 Sri Gajen Boro and PW4 Lankeswar Basumatary have supported 

the case of the plaintiff and have stated that the 

defendant/appellants of this case had tried to implicate the plaintiff in 

respect of the alleged misappropriation but all the plaintiff witnesses 

have categorically and impliedly stated that the criminal case filed 

against the plaintiff was not declared to be false by the court of law. 

Under the above circumstances, I am of the opinion that in the 

present facts and circumstances, the oral evidence of the witnesses is 

not much important rather documentary evidence of the G.R. case is 

of  utmost important.  

15.     If we go to the evidence of the plaintiff side as well as of 

defendant side as mentioned above, we will find that Ld. Trial Court 

has given weitage on the contention of complaint made to other 

authorities and the report of enquiry etc. made by other authorities to 

believe the contention of the plaintiff. In a case for malicious 

prosecution, although the motive is not required to be proved but it is 

the undisputed proposition of law that the basis of such a suit is the 

malicious prosecution. Hence, in the instant case the FIR and the 

charge sheet is the  basis. The oral evidence given in the Money Suit 

before the Court of Ld. Civil Judge, Sonitpur, Tezpur in respect of 

other facts cannot be the basis. It is admitted position that the 

appellant No.2, 3 and 4 have neither lodged the FIR nor adduced 

evidence against the plaintiff and hence no suit for malicious 

prosecution will lie against them under any circumstances. So far as 

the appellant No.1 is concerned, the allegation was made by him. 

Although, other authority may not be find the plaintiff’s fault but the 

same cannot be the basis of malicious prosecution. The basis for 

malicious prosecution would have been the G.R. case No.1747/2010. 

It is evident from the cross examination of PWs as well as from the 

order dated 19-11-11 of G.R. Case No.1747/10 that the 

accused/plaintiff was discharged due to insufficient materials in the 

case diary in the form of documentary evidence as the investigating 

officer (I.O.) has not made any seizure of the documents in question.  

16.    Under such circumstances, although the accused got 

discharged, the same cannot be said that there was no basis for 
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lodging the complaint i.e. the FIR. The Ld. Magistrate, while passing 

order dated 19-11-11 has also not held that the prosecution was false 

and baseless.  

17.    In the instant case the FIR was the basis and on the basis of 

the allegation and report of investigation, Ld. Magistrate dealing with 

GR case No.,1747/2010 found that no documents were seized by 

police to prove the allegations and therefore discharged the 

accused/respondent.  

18.    I have gone through the decisions referred in the judgment of 

Ld. Civil Judge, Sonitpur, Tezpur but I am of the humble opinion that 

those judgments are decisions on principles of law and the same are 

not relevant under the present facts of the case and the respondent 

is not liable to get any benefit out of the said decisions.  

19.    Under such circumstances, I am of the humble opinion that 

proceeding for damage for malicious prosecution against the 

appellants is not tenable in law as well as in fact.  

20.            Under such circumstances I hold that the judgment and 

decree dated  20-3-2017 passed by Ld. Civil Judge, Sonitpur, Tezpur 

in Money Suit No.04/2012 does not hold good. Accordingly, the 

appeal is allowed on contest.  

21.    The judgment and decree dated  20-3-2017 passed by Ld. 

Civil Judge, Sonitpur, Tezpur in Money Suit No.04/2012 is set aside.  

22.     The parties shall bear their own cost.  

23.             Send back the case record of Money Suit No.04/2012 to the 

Court of  Ld. Civil Judge, Sonitpur, Tezpur along with a copy of this 

judgment.  

24.            Money Appeal is accordingly disposed of on contest.  

25.             Given under the hand and seal of this Court on this   13th  

day of  November, 2017. 

                                                   ( D. Ullah)                          
     Addl. District  Judge,  

                                         Sonitpur, Tezpur 
      Dictated and corrected by me 

 

           ( D. Ullah) 

     Addl. District  Judge,  
      Sonitpur, Tezpur 
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